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QUESTION PRESENTED 

Whether or not there is sufficient evidence in the record to 
warrant an instruction on flight by the trial judge and, if so, 
whether the instruction given by the trial judge was correct. 
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counterstatement of the case 

On May 26, 1952, the appellant was indicted, charged in 
two counts with second degree murder and carrying a pistol 
without a license. Upon arraignment the appellant pleaded 
not guilty to the charges. On June 25 appellant was tried by 
a jury, Judge Keech presiding, and was found guilty as indicted 
on counts one and two. On July 21, 1952, Judge Keech 
sentenced the appellant to serve a term of ten years to life 
on count one, and one year on count two, the sentences to run 
concurrently. The Government called as one of its first wit¬ 
nesses Mr. Eugene Thomas who, while an eye witness to the 
entire incident of murder, did not see the defendant flee and 
was not able to testify with respect to the flight in any regard 
whatsoever. However, in his direct testimony Mr. Thomas 
stated that he saw the defendant in the kitchen of the premises, 
1518 Constitution Avenue, S. E., on May 4, 1952, and at the 
same time saw the deceased, Joseph Ford, in the kitchen. He 
testified (R. 11) that as he went into the kitchen he saw the 

(i) 


2 


deceased arguing with one Helen Jewel. After the argument 
the deceased laid his down on a buffet (R. 12) and the de¬ 
fendant, was approximately nine feet away from the deceased 
standing with his back towards the kitchen door; at that time 
this witness heard a shot (R. 14); the deceased raised up from 
the position in which he was sitting and fell on the floor be¬ 
tween the living room and the kitchen (R. 15). He testified 
that he did not see the gun, but that he was looking directly 
at the defendant, but the defendant had his hands in his 
pockets (R. 15). He further stated that he heard the de¬ 
fendant say, “That nigger ain’t shot.” “I shot into the ceiling” 
(R. 15). This witness then rolled the deceased over and 
pulled his shirt out of his trousers and noticed a hole in the 
center of his stomach just above his navel. The deceased said, 
“I am hurt.” When asked if he had seen a knife, this witness 
said, “I never seen a knife anywheres near him. I never seen 
a knife in Ford’s hand” (R. 16). He also stated he had never 
heard defendant say anything to the deceased and never heard 
the deceased say anything to the defendant the whole time* 
that he was there (R. 16, 17). The Government called as its 
witness Officer Haje of the Homicide Squad of the Metropoli¬ 
tan Police Department who stated that in response to a radio 
call that a shooting had taken place at this address, he arrived 
to find the deceased lying on the floor with a hole in his 
abdomen and that he talked to the two women who were pres¬ 
ent, but that the defendant was not there at that time and that 
he was not picked up until on the next afternoon by two 
detectives of the Homicide Squad (R. 26-28). 

Officer Couture of the Metropolitan Police testified that 
about 3 o’clock on the afternoon of May 4 he arrested the de¬ 
fendant at the Hot Shoppe, 8643 Colesville Road, Silver Spring, 
Maryland, and that after arraigning him before a justice of the 
peace in Maryland he asked the defendant to return with him 
to Washington, to which he agreed. When asked if he knew 
anything about the shooting the defendant replied that he had 
heard that there was a shooting at the address in question, but 
denied that he had anything to do with it. (R. 33-34) How¬ 
ever, upon being shown the statements of the other witnesses, 
the defendant agreed to tell the story of what happened that 
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night. In relating the defendant's admissions this officer 
stated that the defendant told him that after having picked up 
the gun at his house and putting it in his pocket he went to the 
house of one Helen Jewel where he met the deceased. The 
defendant claims that the deceased came at him with a knife 
and that he (the defendant) pulled out his gun and shot him. 
According to the defendant’s story he then left the house with 
Helen Jewel and another and after going around the corner he 
sent Helen Jewel back to the house to find out what had hap¬ 
pened to the deceased. Upon her failure to return the defend¬ 
ant caught a taxi to go home. However, instead of going home 
he got out of the taxi and walked a mile back to a bridge and 
threw the gun overboard (R. 30). After this he went home and 
then later went to work where he was picked up. (R. 31), 
Upon this evidence the Government rested its case. 

The defense called John Williams as a witness and he testified 
that he was with the defendant that night and that after the 
defendant shot Ford, he (Williams) found a knife on the floor 
next to the deceased. As to the flight of the defendant, this 
witness stated that he left the premises in question along with 
the defendant and Helen Jewel (R. 50-68). As they were 
walking around the comer the defendant told his witness that 
he didn’t think he had shot Ford dead (R. 70). At that point 
the witness left the defendant and went home. Helen Jewel 
also testified for the defense and in general corroborated what 
Williams had testified concerning the knife and the shooting. 
In regard to the flight of the defendant she testified that she 
left the house with the defendant and Williams immediately 
after the shooting (R. 90) and that the defendant sent her back 
to find out how bad the deceased was hurt. However, before 
she got back to the house she met a girl who told her that Ford 
was dead. When she related this information to the defend¬ 
ant, he asked her, “Did you go in and see if that is so?” Upon 
reply in the negative the defendant said, “Well, you go back 
and make sure, come back and let me know.” However, when * 
she went back the police were there and she was locked up 
(R. 92). 

In taking the stand on his own behalf the defendant stated 
that he had gone to the premise in question that evening and 
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he saw the deceased arguing with Helen Jewel. At R. 126 
the defendant stated that the deceased said he was going to 
kick somebody in that house tonight, and he raised up with 
his knife. “When I saw the knife he was carrying with him 
from around the buffet, when I saw the knife I got right 
nervous, when I see’d him come around the buffet, that is 
when I felt for my cartridge, for my gun, and I threwd the 
gun up and told him to stop, and he was coming toward me. 
In other words, he was awful near, close to me, and when I 
fired the shot, I had no intention to hit him. In other words, 
when I fired the shot I had no intention of hitting him. In 
other words, when I fired the shot, I didn’t fire it to him 
and he began, after I fired the shot, he began standing there 
at that time and laughing, so he staggered about three or four 
steps back, and he was enough back to fall in the middle Of 
the room, the front room, and he was lying on the front room, 
and he fell back right, he fell back on his right side, and he 
turned to the front room” (R. 126, 127). After seeing them 
take the deceased’s body into the living room and place him 
on the couch the defendant stated he walked back into the/ 
kitchen where he took the gun out of his pocket and pulled the 
empty shell out of the gun and placed it on the buffet. After 
that (R. 128) he left there and said, “I’m going around to 
my cousin’s,” at which time Helen said, “I am going with 
you,” to which he replied, “No, you better not go with me,, 
You’d better stay here and find out how bad he is hurt (R. 
129). She said, ‘Well, I am going anyway,’ and I left on out 
the door. When I looked back she was behind me. And John 
went around the corner and got around there and Helen had 
this knife” (R. 129). The defendant next testified (R. 130) 
that the three of them, that is, Helen, John Williams, and the 
defendant, walked around the block and, “1 told her: ‘You 
go around there and find out how bad is that fellow hurt,’ and 
she went back to the comer, someplace up in the corner, and 
she came back and she said that some lady on the comer 
said he was dead. 

“And I said: ‘Are you sure?’ I said: ‘Are you sure; you’d 
better go make sure yourself.’ 
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“So she went back there again, and John left and went 
home, and I never seen either one of them back. 

“So I left and I caught a cab and went home, went to go' 
home, but I didn’t go home. 

“I got out of the cab at Pitts Place and went to my cousin’s 
house, and I went down there and told her what happened. 
I told her that I had shot a fellow in North Carolina Avenue— 
I mean on Constitution Avenue over there, but I could noli 
figure out how I shot him, I mean, because I never even aimed 
at him, and they said: ‘How was he shot?’ 

“I told her I didn’t know for sure, so she said for me to call 
up the next day. I told her to find out, and I would call upi 
the next day, the next morning, or sometime the next day, 
and that I was going to work. 

“Well, I went on to work. Well, I went on home then, and 
I didn’t say anything to my mother about it. I didn’t wake 
her up. 

“I just went in and laid down, and I got up the next morn¬ 
ing. In other words, by the time I got home, it was time for 
me to get up to go to work anyway. I didn’t have but an 
hour to go to sleep, and I laid down and slept an hour. I 
didn’t go to sleep; I just lay there. I just lay there. 

“So I got up, put on my clothes and went off to work, and 
I called like said, and they told me that they was holding 
John on down there, and that the fellow was dead. 

“So by that time, even in the afternoon, that is when the 
police came and picked me up.” 

On cross-examination (R. 154-155) the following colloquy 
took place with regard to the defendant’s flight: 

Q. If you figured you didn’t shoot him why did you 
leave? 

Q. Yes, why did you leave? 

A. I was afraid or something. I didn’t know what to 
do and the only thing I could think about was I just said: 
I’m going around to my cousin’s house. 

Q. You didn’t think you had done anything wrong? 

A. I was scared and nervous. In other words, I was 
thinking how could I have shot him. That is what I was 
wondering. 


I 







6 


Q. You walked around the corner with John Williams 
and Helen Thomas, didn’t you? 

A. Yes, sir, that is right. 

The defendant also stated that he was the first one to leave 
the house and that upon finding out that the defendant was 
dead he did not go back to the house, but got in a cab and went 
over to southeast and after getting out of the cab walked a mile 
from where he left the cab back to the bridge and threw the 
gun into the river (R. 155-156). When asked why he threw 
the gun in the river, the defendant stated, “I don’t know, I 
wasn’t sure what I had done, I didn’t know what I had done 
because I was, Oh, I don’t know I was scared and everything 
and I don’t know” (R. 156). 

Without any specific request by either side for an instruction 
on flight, the trial court in its instructions charged the jury 
as follows: 

Now, there has been some question that after this oc¬ 
currence the defendant left the premises and going to 
various places, and from that there brings into issue the 
question of whether or not the defendant was guilty of 
flight. 

You are instructed as a matter of law that flight means 
not merely a leaving but means a leaving or concealment 
under a consciousness of guilt and for the purpose of evad¬ 
ing arrest or trial. Therefore, if you find the defendant’s 
conduct was induced by fear of standing trial or arrest, 
then it was flight from justice, and you may consider it as a 
circumstance indicating guilt. If, on the other hand, the 
defendant has explained his going to your satisfaction, and 
you find that it was for a purpose other than evading arrest 
or trial, then, of course, his departure was not flight and 
no inference can be drawn therefrom. (Emphasis 
supplied.) 

Based upon the evidence as indicated above and guided by this 
instruction of law on the question of flight, the jury, after de¬ 
liberating for forty-five minutes, returned a verdict of guilty as 
charged on counts one and two. 
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SUMMARY OF ARGUMENT 

There was ample evidence in this case on the subject of flight 
to warrant an instruction on flight and the instruction given by 
the trial judge was correct as tested by the adjudicated cases 
in this jurisdiction. These cases lay down the rule that while 
the flight of an accused raises no presumption of law that he is 
guilty, it is a fact to be considered by the jury in connection 
with other circumstances. 

ARGUMENT 

I 

The defendant’s flight was amply developed by the evidence 
to warrant an instruction on this subject 

After shooting the deceased the defendant by his own testi¬ 
mony left the scene of the crime and failed to return even after 
he discovered that the man he had shot was dead. In addition 
to his leaving he disposed of the weapon. As was well said in 
Turpin v. Commonwealth, 140 Ky. 294, 137 S. W. 1086, it is 
not to be supposed that one who is innocent and conscious of the 
facts would flee. 

Nor is the defendant’s story of his flight from the scene un¬ 
corroborated. Both of the Government’s witnesses testified 
that he left, and even stronger evidence was brought out by the 
defendant’s two witnesses as to his actions after the shooting. 
John Williams claims he left with the defendant and walked 
around the corner with him. Helen Jewel testified that she also 
left with the defendant immediately after the shooting and fur¬ 
ther that the defendant sent her back to find out the condition 
of the man he had just shot. When she informed him that 
some woman had told her that Ford was dead, the defendant 
sent her back again, this time to learn personally rather than 
rely upon the hearsay of a passerby. However, before she was 
able to report back to defendant this witness was herself picked 
up by the police. 

In his attempt to explain why he left the scene the de¬ 
fendant became confused and he testified that he was nervous 
and upset. This we submit was an unsatisfactory explanation 
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and indicated to the jury a guilty conscience, or as is somen 
times said a consciousness of guilt. Allen v. United States, 
164 U. Si 492; People v. Reddy, 261 N. Y. 479, 180 N. E, 705, 
87 A. L. R. 763; cf. Anno. 25 A. L. R. 886 and 890. 

The defendant’s immediately leaving of the scene, his dis¬ 
position of the weapon, and his leaving the general locale with¬ 
out attempting to return and explain his position are clearly 
indicative of a consciousness of guilt. 

II 

The Court properly charged the jury as to the law of flight 

The general rule appears to be that the court in instructing 
on flight should charge the jury that flight in and of itself 
without other attending circumstances is not sufficient to infer 
the defendant’s guilt; however, flight may be considered along 
with other circumstances in showing that the defendant had a 
guilty conscience or knew of his situation. Perovich v. United 
States, 205 U. S. 86,51 L. Ed. 722,27 S. Ct. 456; Bird v. United 
States, 187 U. S. 118, 47 L. Ed. 100, 23 S. Ct. 42; AlbertyX 
United States, 162 U. S. 499, 40 L. Ed. 1051, 16 S. Ct. 864^ 
For as this Court said in Liggins v. United States, 54 App. D. C. 
302, 297 Fed. 881,1924: 

While the flight of an accused raises no presumption of 
law that he is guilty, it is admissible as a fact, to be con¬ 
sidered by the jury in connection with other circumstances, 
and for the same reasons the circumstances connected with 
such flight are likewise admissible. Citing Allen v. United 
States, supra . 

The court’s instruction in the present case specifically stated, 
“* * * and you may consider it [flight] as a circumstance in¬ 
dicating guilt.” This language is precisely what was meant 
in the Liggins case. In addition to telling the jury how they 
were to consider it, the court very properly defined flight and 
in giving the defendant’s testimony due deference he instructed 
them that if they were satisfied with the defendant’s explana¬ 
tion, “his departure was not flight and no inference can be 
drawn therefrom.” People v. Reddy, supra. 


In an opinion by Judge Holtzoff the court ruled that an in¬ 
struction similar to the present one was proper, inasmuch as 
the entire matter had been left to the jury as a question of 
fact. United States v. Edmonds, D. C. D. C. (1946) 63 F. 2d 
968, citing Liggins v. United States, supra; Karmer v. United 
States, 7th Cir., 34 F. 2d 863 and Strom v. United States, 9th 
Cir., 50 F. 2d 547. 

The Supreme Court on several occasions has reviewed the 
subject of instructions on flight and has held that such an in¬ 
struction as given in the instant case is proper. Allen v. Urated 
States, supra; Hickory v. United States, 160 U. S. 408; and 
Alberty v. United States, supra. 

Several state cases have also been found which reflect a 
similar holding, Robinson v. People, — CaL —, 165 Pac. 2d 
763 (1946 ); Bowie v. Commonwealth, — Va. —, 35 S. E. 2d 
345 (1945). 

Based upon the foregoing authorities we submit that upon 
the evidence in the case the court properly instructed the jury 
on the flight of the accused. 

CONCLUSION 

Wherefore, it is respectfully submitted that there is suf¬ 
ficient evidence in the record to warrant the instruction on 
flight by the trial judge and further the instruction so given 
was proper. 

Charles M. Irelan, 

United States Attorney. 
Thomas A. Flannery, 
William R. Glendon, 

E. Riley Casey, 

Assistant United States Attorneys. 
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